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 Keeping Separate Property Separate  
General theory

Many people who are contemplating marriage do not understand that the California Family Code provides them with a "default" prenuptial agreement that provides substantial protection for separate property.  Before deciding to enter into a prenuptial agreement, it is important to understand what the law already provides, and how to keep separate property separate with or without a prenuptial agreement.


When you marry, an entity is created that is called "The Community".   You and your spouse and all of your marital efforts belong to the community, such that, for example, all of your income earned during your marriage belongs to the community.  Each of you owns one half of the community.  Therefore, each of you owns one-half of everything earned by either party during the marriage.   This also means that each of you own one-half of everything purchased during the marriage with these funds, and one-half of all of these funds you've managed to save.  Simply put, everything you acquire during the marriage is your community property, with certain basic exceptions described below. 


Separate property is anything you had before you were married, plus anything you inherit or anything given to you alone after the marriage.  This remains your separate property, as well as all appreciation and all income generated from it, even after you marry.  This is very simplistic, and there are many "rules/policies" (either found in the California Family Code or in the body of caselaw decided by the appellate courts and the California Supreme Court)  that allow the community to accrue interest in what is or was separate property. 


The important (and basic) thing to remember is that you must keep your separate property absolutely separate if you want it to remain 100% yours.    This is true whether or not you choose to enter into a prenuptial agreement with your spouse before the marriage.
Your income/marital efforts

 
You belong to the community, unless your premarital agreement specifically addresses your marital efforts (salary, etc.). Everything you earn during the marriage is community property.  Also, appreciation in an asset directly attributable to your marital efforts is also community property.  An example of this is if you were the CEO of a small company that during the marriage became a huge company.  To the extent that the company became huge because of the reputation and standing you built up during the marriage, or your sales prowess and/or other skills, the community would have an interest in the company's appreciation.
Savings, retirement, bank accounts, autos, etc.

Joint savings, joint investment accounts, assets with both names on them, debts taken out in both names; any asset traceable to earnings during the marriage whether or not in joint names: these are all community property unless your premarital agreement precludes this.  There are exceptions; you may have right to reimbursement for separate property infusions into such assets, generally when a separate property contribution to a joint asset - or the fact that a debt started out as separate - is easy to trace.
Real Property Acquired Before Marriage


Real Property acquired before your marriage   is   your separate property.  It will remain your separate property unless you put your spouse's name on the property.  If it generates enough income to pay for itself and you do not invest community funds into maintaining or improving the asset, the community will never accrue an interest. 


a.
Residence

If you never put your spouse's name on the property:   The property remains your separate property.  However, to the extent you pay down the mortgage or make capital improvements to the property with your income or your spouse's income, the community will begin to accrue a proportionate  interest in the appreciation on the property.  There is a specific formula that is used (known colloquially as "Moore-Marsden").


If you put your spouse's name on the property:
It becomes community property on the day that you put your spouse's name on it, subject to a reimbursement to you for your separate property interest.  Your separate property reimbursement will be the equity in the property on the day you transfer title, plus any capital improvements (or paydown on the mortgage) made with separate property funds. 


b.
Rental Property   

If you never put your spouse's name on the property:   The same basic rules apply: The property remains your separate property and all rents received are your separate property.  However, if the rents do not cover the mortgage, then to the extent you pay down the mortgage or make capital improvements to the property with your income or your spouse's income, the community will begin to accrue a proportionate  interest in the appreciation on the property.  There is a specific formula that is used (known colloquially as "Moore-Marsden"). 


If you put your spouse's name on the property:
It becomes community property on the day that you put your spouse's name on it, subject to a reimbursement to you for your separate property interest.  The rents received are now community property, and you will only be entitled to a reimbursement of the equity in the property on the day you transfer title, plus any subsequent capital improvements (or paydown on the mortgage) made with separate property funds.    
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Do not change title to any property without the advice of counsel


There is now a body of case law that provides that a spouse is presumed to be taking advantage of the other spouse when title is changed to the advantage of the first spouse. Therefore, in order to make any transfer of title effective, whether it is from separate to community or community to separate, you must have a specific written agreement about what your intent is, and both of you should have the advise of counsel during the process.
Do not commingle your separate funds:

1. Do not deposit funds from your separate property accounts  into an account which has your spouse's name on it;

2. Do not use your separate funds to buy a house to which title is held in both of your names (but if you do, keep  accurate, detailed records in order to document/trace the source of the funds for the contribution to the house or to the improvement to the house so that you can claim your reimbursement if you ever need to); and

3. Do not use your separate funds to buy stock or invest in an investment or account which has your spouse's name on it.

Use only separate funds to maintain your separate property even though this appears to be covered in the agreement
1. Do not use any funds from either yours or your spouse's salaries or from an account in both of your names or from any community source to make a payment on an obligation against one of your separate property assets or accounts - use only monies generated by the asset itself or from your separate accounts;

2. Do not use any funds from either yours or your spouse's  salaries or from an account in both of your names or from any community source to make improvements on your separate property assets;

3. Do not borrow against any separate asset without a quit claim deed from your spouse and do not jointly borrow or put your spouse's name or have a lender look to your spouse for security for a loan against your separate property; and

4. If you pursue any kind of higher education, graduate degree or career, make sure that you fund it with your separate property (i.e., that you pay your own tuition, etc.) - there is an obscure section in the code in which the community acquires a right to share in the fruits of a new career, and one of the factors is the extent to which the community funded the acquisition of that career.  This precaution will not head off the community entirely, it is just a tip.     
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Do not put your spouse's  name on:

1. Any banking or investment account which holds or into which you have deposited/invested or plan to deposit/invest any income or any part of your separate funds;

2. Any property you buy with your separate funds; or

3. Any stock or other investment you buy with your separate funds.

Do not  quit your day job
Do not make managing your separate assets your career, as only your “incidental” marital efforts managing your separate property are covered by this memo.  If you devote yourself full time to managing your separate property, the community could conceivably accrue an interest, even in the corpus, as a kind of "mini" business that owes it's worth to your skills/reputation (remember, you belong to the community).
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For so long as there is no income available to you from a trust (e.g., it is all invested in real property, or, perhaps, being deposited into an irrevocable trust for your children, etc.) there is no income available for spousal or other support obligations.   Having said this - a mean-spirited and cold-blooded piece of advice - my usual advice to all clients is that they follow the investment and career strategies that most enhance their futures and benefit them rather than strategizing to mimimize benefits to the other person. 
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Unless, of course you don’t want to!  You are free to create community property with your spouse any time and in any way you choose to.
